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[Ipn u3ydennn mpaBOOTHOIIEHNH B paMKaxX TEOPUHU I'OCYIapCTBa U IIpaBa Mbl CTAJTKIBAEMCSI
¢ TaKoil KOHCTPYKIIHel, KaK crucTeMa opuandeckux ¢gpaxToB. /laHHast cucrema orparkeHa B TPY-
JlaX MHOI'HMX yYEeHBIX-IIPABOBEIOB U UMeEeT 3ajiadeil OXBATUTh MAKCUMAaJIbHbBI 00beM OCHOBAHMIA
BO3HUKHOBEHUSI, TTPEKPAIICHIUST, U3MEHEHUSI IPABOOTHOIICHMIA.

Tem He MeHee, HEKOTOPBIE OpHUIMIECKUe (DAKTHI HEIb3sT TOTHO KBAJIMMDUIINPOBATH B PAMKAX
MPEJITIOYKEHHON CUCTEeMBI, B 9aCTHOCTH, 3JI0yTIOTpedIenne mpaBoM. U3 ero cyrmecTsBa sICHO, 9TO
oHO siBJisteTcs fAesgareM. OIHAKO Ha dTalre pa3rpaHuvdeHus JesHIi Ha IpaBOMePHbBIE U HEITPAaBO-
MEpHBIE MbI IPUXOIUM K BBIBOJLY O TOM, YTO IIOJIOKeHHe (PeHOMEHa 3JI0yIOTPeO/IeHUsT IIPABOM
HEOUEBHJIHO U TpeOyeT TeopeTuteckoro obocnoBanus. lleyb gannoit paboTel — OneHuTh PakT
3JI0YTIOTPEOJIEHUST TIPABOM C TOUKHU 3PEHUS TPABOMEPHOCTU UJIU HEIIPABOMEPHOCTH ITOCPE/ICTBOM
COTTOCTABJIEHNsT KPUTEPUEB TEOPHUH ITpaBa C MPAKTHIECKUME aclieKTaMu (hpeHoMeHa.
DopmabHO 3JI0YIIOTpedIeHNe TTPABOM MOXKHO IPU3HATH HEIPABOMEPHBIM JIeSTHUEM, TaK KakK
ono Hapymaer crarbio 10 'K PO, sanpemaroriyio meiicTBoBaTh HEI0OPOCOBECTHO CyObeKTaM
[IPABOOTHOIIEHUN, TaK»Ke SBJISIETCS OCHOBAHUEM JJIs IPU3HAHUS CHEJIKHM HeIeiCTBUTE/ILHOM.
Droro muenus npuigepkuBaercs O. Iepacumosa [2]. B. I1. I'pubano xapakrepusyer 3/710y10-
TpebJIeHIe TPABOM «IIPOTHBOIIPABHOCTHIO C U3BECTHBIMU OCOOEHHOCTSIMU> [3].

O/ 1HaKO CyIIECTBYeT Psi/t MHEHUIT O TOM, 9TO IIPH JAeTaJIbHOM M3yUIeHUH, 370yIOTPeOIeHne TTpa-
BOM U IIpaBOHApYIIEeHNe NMeOT cepbe3nble paziandus. Hanpumep, Kazbekoa K.M., Oxerma
E.A.mumyT B cBOMX TpyJax, 4TO IIpaBOHApYIIEHHe HOCUT IIPOTUBOIPABHBLIA XapakTep, IIpe-
CTYTAET CIENUAIbHYIO0 HOPMY, HAKA3bIBACTCS BO3JIOKEHIUEM KOHKPETHOH 00sI3aHHOCTU. 3JI0YIIO-
TpebJieHre TTPABOM, B CBOIO OY€PE/Ib, HAXOIUTCS B «IIPABOBOM II0JI€», & TTPOTHBOIPABHBIMU MO-
IyT SBJIATHCA TOJBKO HOCsencTBus camoro Jestaus [4], [6]. Takoe nesnme xapakrepusyercs
«BHJIIMOCTBIO JierajbHocTn», Kak muier C. /1. Paguenko, T.C. fAuenko [7], [8]. JIuno, 3i0-
yHoTpebJIsioliee IpaBoM, HapylIaeT MHTEPeChl OOIIeCTBa U TOCYJIAapCTBa, HE HMCIIOJIHSIET KOpP-
PECIIOHIUPYIONIYIO JIAaHHOMY IIPaBY IOPUJIUYIECKYIO 00S3aHHOCTh — BECTH cebsi JI0OPOCOBECTHO.
[To muennro A. A. ManHOBCKOTO, OHO HapyIIaeT IPUHIUI IpaBa, PABEHCTBO BO3MOXKHOCTE],
cBOOOJLY JIDYTHX JIHI, HO He (hOPMAJIbHO BBIPAZKEHHYIO 00sI3aHHOCTH [5).

Ha ocHoBe mpoBeieHHOTO aHaIN3a Mbl MOXKEM JOCTUTHYTH JPYTOi Iejn paboThl: 0003HA-
YUThH HOJIOYKEHUE 3I0YIIOTPEO/IEHIsI IPABOM B CUCTEMeE I0pUInIecKux ¢pakToB. BBumy Toro, 4ro
[0 BCEM BBIJEC/ICHHBIM KPUTEPUSM JIAHHBIH (PEHOMEH He IOJIaaeT HU I0J KATErOPUIO Mpa-
BOMEPHBIX JIeSHUI, HU T0J] KATETOPUIO HEIIPABOMEPHBIX, MBI MOYKEM IIPEJIIOI0KUTh, UTO JIJIs
Ka4IeCTBEHHOTO BKJIIOUEHUS 3JI0yHOTPEOIeHUST TPABOM B IIPEJIOKEHHYIO0 CUCTEMY HaM IOTpe-
OyeTcs BbIJICJICHHE €ITe OJHOM KaTeropuu JIesSHuil.

PaccmarpuBaemblit HamMu (beHOMEH He CUMTAeTCs HEIPABOMEDPHBIM JeSHHEM B OOBIYHOM I10-
HUMAaHWM, TaK KaK HAPYIIAET JIUIIb TpeboBaHue JOOPOCOBECTHOCTH KAK CTAH/IaAPTa MOBEICHUS,
npuniuna npasa. OH uaeT Bpaspes3 ¢ ujeeil 3aKOHOJATEN O JOJZKHOM HCIIOJIb30BAHUN TPa-
Ba, 3aJI0’KEHHOII B KOHKPeTHOIT HopMme mpasa, ee nesn [1]. Tlostomy crnpasenimso Gyaer cuu-
TaTh, YTO MPABOMEDPHOE JIesTHUE TOJHOCTBIO COOTBETCTBYET KaK 3aMBICy 3aKOHOIATENIsI, TaK
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U TEKCTYy HOPMATUBHO ITPABOBOTO akTa. B cBOIO o4epe/ib, HEIIpABOMEPHDIE JICIHUA HAPYIIAIOT
1 UJIEI0 3aKOHOJ/IATE IS, M caMy HOPMY IIpaBa, KaK, HallpUMep, MPEeCTYIJIEHUs] U I'ParkK/IaHCKUe
JeJIMKTHI. Kareropus 3/10ynoTpeb/IeHrsT IpaBOM Kak IepexojiHasl KaTeropus JIedHuil JT0JKHa,
COOTBETCTBOBATH KOHKPETHON ITPAaBOBOI HOPME, HO MOYKET OTXOIUTDH OT 3aMbIC/Ia 3aKOHOIaTe s,

KOTOprﬁ OH BKJIaJIbIBaJI B TEKCT 3aKOHA.

Takum obpazom, deHomeH 3J10yIOTPEOIEHNs TPABOM SIBJISETCS CIEIUAJIbHON KaTeropuei
JlesTHUil B cucTeMe I0pUAnIecKuX (paKTOB U TpedyeT JTOMOJTHUTEILHON KIaCCUu(pUKAIIMHI 110 KPH-
TEpUsIM €e COOTBETCTBHSA TEKCTY 3aKOHA U HJee 3aKOHA.
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