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B nacrosiee BpeMst HecyieOHbIE CIIOCOOBI TIPEIYIPEKICHUsT HECOCTOSITEIbHOCTH (6AHKPOT-
CTBa) aKTYyaJbHBI JIJIS PDA3BUTHS OTE€UECTBEHHOIO 3aKOHOaTe bcTBa. [Ipeaynpexienne GaHk-
poTcTBa ABJgeTCd 3DDEKTUBHON MEPOii /s YPEryIupoBaHus KOH(MIUKTa MEXKTY YIaCTHHKAMA
MHCTUTYTa OAHKPOTCTBA, TAK KaK MMEHHO B PAMKaX JJAHHOI MPOIETyPhI JOJKHUK, KPEJIUTOD 1
TPETbU JIMIA MOT'YT IPUUTH K B3aUMOIIPUEMJIEMOMY COIVIAIIIEHUIO U, KaK CJIeJICTBUE, HE BXOJIUTH
B Cy/IeOHYIO IIpotie/iypy OaHKpOTCTBaA. BazKHO ONpeIe/IuTh OTHOCUTCS JIU JIOCYIe0Has CAaHAIINS K
poreypamMm 0aHKPOTCTBA, WM IIPEJICTABIILET COOO0 CaMOCTOATEIbHYIO OTJIE/IBHYIO TIPeJIyIpe-
juTe/bHyto Mepy. [lonmmanue nanHOro paxTa MO3BOJUT ONPEIETUTH TOT WU WHOM XapaKTep
HAIPABJIEHHOCTH JIEWCTBUN YIaCTHUKOB KOHMINKTA, JAJTBHENIIYIO CYAb0Y JTOIKHIKA.

Eme B mauane nporuioro Beka [.®. IllepmieneBud mucan B [1| o mMepax, HampaBIeHHBIX
«K TIPEJIOTBPAIIEHIIO KOHKYPCHOI'O TTPOU3BOJICTBAa», KOTOPbIE UMEJH MECTO B POCCUICKOM JI0-
PEBOJIIOIMOHHOM 3akoHojaTe/bcTBe. Pefiepaiibabiili 3akoH oT 8 auBapsg 1998 . Ne 6 @3 «O
HECOCTOSITEIbHOCTH (HAHKPOTCTBE)» COJIePKaJl OTKPBITBIN MEepeYeHb MPOIEIYD, B CBI3U C YeM,
PsJl aBTOPOB OTHOCUJIN JOCYAEOHYIO CAHAIMIO K IIporieypaM OGankporcrsa. B wactnoctu, FO.
CBuT mmcaj 0 TOM, UTO CAHAIMSA OTHOCHTCHA K BOCCTAHOBUTEJBHBIM IPOIEIypaM, a MOJl I0-
CJIEIHMMU OH IMOHMMAJ crocob mpejorspaiienusi bankporcersa [2|. Bosee Toro, nocynebuast
canarys Obl1a o0o3HaYeHa B cTarhe 27 YKA3aHHOIO BbIIIe 3aKOHA. B HacTosIee BpeMsi He CTO-
UT OTHOCUTDL JIOCY/ICOHYIO CAHAIMIO K IIPOIEeypaM OAHKPOTCTBA, KAK U K UHBIM IIPOIEIypaM
OaHKpOTCTBa, Tak Kak B cooTBeTcTBUU ¢ DepepasibHbIM 3akOHOM OT 26 okTabpst 2002 1. Ne
127-03 «O necocrogrensroct (6aHKpoTCTBE)» (Jamee 3aKOH 0 GAHKPOTCTBE) OHM HAXOATCS
B 3aKpbITOM Tiepevne. Ecim 3akon o GAHKPOTCTBE yCTAHABIUBACT JIOCYACOHYIO CAHAIMIO, KaK
B 4. 6 ct. 191, rne Ilpasurenscrso Poccuiickoit Peepariun Blipase MpeoCTaBUTh JOJIZKHUKY,
CTPATErnIeCcKOl Opranu3anun, GPUHAHCOBYIO TIOMOIIb, TO PeYb MOXKET UJTU He O HOBLIX IIPOIle-
Jiypax OaHKPOTCTBa, a JIUIIb O MPUMEHEHUN HEKOTOPBIX CHelua bHbIX mpasui. [lo cymecrsy,
JIOCYZeOHYIO CaHAIMIO MOXKHO Ha3BaTh CIIENNAJIBHON MTPOTeTypoil OAHKPOTCTBA € IPeIyIpe/ -
TEeJIbHBIM MeXaHU3MOM, JIEeUCTBYIONIE 0 MOMEHTa BO3OYIKJIEHUS Jiejla O HECOCTOSTETHbHOCTH.
B nannom ciryuae 3anHTepeCcOBAHHBIMU JTUIAME (PAKTUIECKU TPUHUMAIOTCS COOTBETCTBYIOIINE
MEDHI T10 MPEJIyITPEKICHIIO OAHKPOTCTBA, HECMOTPS Ha TO, YTO CYJI €Ille He IIPUHSLI 3asiBJICHIe
O NPU3HAHUN JIOJKHIKA GAHKPOTOM [3].

Cy1iecTByI0T pa3/iMaHbie TOYKU 3PEHUST HA ITUPOTY TOJKOBAHUS IMOHATUS <«JIOCYIeOHAas ca-
namus». Tak, [VA. IliueB npujep:kuBaercss y3KOro IMojXoja, YTBEPKasi, UTO «COAep:KaHUe
JIOCYJIEOHOM caHallud OrPAHUYUBACTCA MEPAMU IO IPEJOCTABICHUIO JIOJIKHUKY (DUHAHCOBOI
MIOMOIIN B PasMepe, JIOCTATOTHOM JIJIsl ITOTAIIEeHNs] IEHEeYKHBIX 00A3aTeTbCTB U BOCCTAHOBJIEHU S
ero rarexecnocobnoctus [4]. B.B. Burpsuckuit u M.B. Tesokuna npeicrapisiior j1ocyne6Hyo
CAHAIMH B IITUPOKOM CMBICJIC: KAK MEPOIPUATHE, B PAMKaX KOTOPOIO MOTYT OBITH HCIIOJIb30Ba~
HBI PA3/IMYHbIE TTPABOBBIE MEXAHU3MBI JIJI IIPEI0CTaBIeHIS (DUHAHCOBOI IIOMOIIH JOJIKHUKY. B
COOTBETCTBUHM C IMUPOKUM CMBICJIOM TOHATHUSA JIOCYICOHON CaHAIIMH WHTEPECHO BBIACHUTD KaKUM
PaBOBbIM CrI0cO60M GysieT odopmiieHa hUHAHCOBasI IOMOIb JTOJKHUKY |5, 6]. Takas momorpb
MOZKET OBITH MPEJIOCTABIEHA [TOCPEJICTBAM 3aKIIOUEHUS PA3IUIHBIX JIOCYIeOHBIX COTJIAIIEHUI.
C.A. Kapesmaa 1101 coryiaimeHneM, 3aK/II09aeMbIM B pAMKAX MPEYIPEIUTETHHON0 MEXaHu3Ma,
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MOHUMAET «PE3Y/IbTaT BOJCUIbABICHUSA CTOPOH, HAIIPABJICHHBIN Ha JIOCTHKEHHE OOIeil 1e/in,
a MIMEHHO: BOCCTAHOBJIEHHE ILJIATEKEeCIOCOOHOCTH JOKHUKay |7]. YUTo MMeHHO TOHUMATH IO
XapaKTepUCTUKON JIAHHOTO COTJIAIIIEeHNEeM 3aKOHOIaTe/Ib He YTOTHST, IO9TOMY B JIUTEPATYPE 10~
SABUJINCH Pa3JIMIHBIE TTOJIXOJIBI K Ompe/iesieHuIo. [IepBhIil 110/1X0/1 pejicTaBasieTcsd B TIOHUMAaHUN
JI0Cy1e0HOM caHAIMHE KaK J0r0BOPAa JapeHusl, IeCCuu. DToro Muenns npuiaepkubaercs M.B. Te-
JroknHa. B cBoeit pabore (8] oHa muimer o ToM, «IOCIEICTBIEM OCYIIIECTBICHHBIX YCTYIIOK MIPaB
TpeboBaHus OYJIET TO, YTO IMepBOHAYAIbLHBIE KPEJUTOPHI y2Ke HE CMOTI'YT 0OpaTUThCA B CY/L C 3a-
sABJIeHHEM O OAHKPOTCTBE JIOJIKHHUKA, HO TpeboBaHue He OyJIeT MoraiieHo, o3TOMY HOBBIH Kpe-
JIUTOP BIIOJIHE MOKET 3asBUTh 0 DAHKPOTCTBe». KO BTOpoMy 110/1X0/ly OTHOCUTCSI paCCMOTpEHNE
JIoCcy1eOHOM caHaIluM B KavdeCTBe HEIIOMMEHOBAHHOW M, KaK CJIEJICTBUE, CAMOCTOATE/ILHON C1eI-
KU, HAIIPABJIEHHOI Ha IIpeIoCTaB/IeHIe CAaHATOPOM (PUHAHCOBOI mOMOIH JTOKHNKY. CorracHo
TpeThbeMy TOJIXO/Ly, JocyAeOHas caHalus MpeJICTaB/IgeT cO0O COBOKYITHOCTb MEPOIPHUATUIN 10
JIOCYJIEOHOMY BOCCTAHOBJICHUIO TLJIATEXKECIIOCOOHOCTH JIOJIPKHUKA. B 91CI0 BOCCTAHOBUTE/IHHBIX
Mep BXOJIAT OPraHU3allMOHHO-YIIPaBICHICCKIE MEPOIIPUITHS: U3MEHEHUe 00IIel KOHIIEIITUN Me-
Hea>KMeHTa OpFaHI/ISaHI/II/I, CMEHa pyKOBO,ZLI/ITe.HH ,Z[O.H}KHI/IKB,, peOpI‘aHI/ISaLH/IH Hpe,ZLHpI/IHTI/IH, 0-
BepI/ITeIIbHOe praBJIeHI/Ie, N3MEHEHHUE CUCTEMDBI OpI‘aHOB ynpaBHeHI/IH. K I‘II/ICJ’Iy 9KOHOMMNYECKHUX
Mep MOZKHO OTHECTH 3aKprTI/Ie HepeHTa6eJIbeIX HpOI/ISBO,H‘CTB, Mepbl, HaHpaBﬂeHHbIe Ha IIora-
HeHue JIeOUTOPCKON 3a/1012KEHHOCTH, (DUHAHCOBAsI IIOMOIIb YUpeIuTe e, COOCTBEHHUKOB UMY-
IMEeCTBa JOIKHUKA U TPETHUX JIUTI.

CrouT OTMETUTH, YTO B 3aKOHE O DAHKPOTCTBE HE COJIEPXKUTCS IEePEUHs] MEP IMTPOBOIUMBIX
B paMKax JIocy1eOHOl caHanuu. BaxKHbIM SBJISIETCS BOIPOC O HEOOXOIMMOCTU 3aKOHOIATETHHO-
ro yperyJupoBaHUs CPOKOB MEPOIPUATHI B paMKax JIOCy/IeOHOI caHalluy, U IIPeIOCTaBIeHU
KaKUX-JI100 rapanTuii oT Bo30yKjeHus Jieja o DAaHKPOTCTBE B IEPUOJL JOCYACOHOM canamun.
[Tocste 3aKOHOATEIBHOTO Pa3pEIeHns JAHHOTO BOIIPOCA MEPOIPUITUS B PAMKAX JOCYIOHOM
CaHAIUK [IPHOOPETYT OCOOYIO 3HAUYUMOCTb.
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