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BenencrBue pasBuTust COBpEMEHHBIX OMOMEIMIIMHCKUX TEXHOJIOTHI IpobJieMa CTaryca M-
OproHa BBI3BIBAET BCe DOJIee OYKUBJICHHYIO MOJIeMuKY. JlucKyccnn BeLyTcst BOKPYT JIBYX IIPOTH-
BOIIOJIOZKHBIX TTO3UITAIT: UMeeT Jin SMOPUOH ITPABO HA3BIBATHCS UETOBEKOM WJIHM YKe TAKOe IPABO
BO3HHUKAET TOJBKO ¢ MOMeHTa poxkieHnsi. Cama mpob/ieMa HOCHT MeXKTUCITUILITMHAPHBIN XapaK-
Tep, CTaB IPEJIMETOM ODCYKJIEHUs JIJIsi SMOPHUOJIOruu, puaocodun, ITUKU, IOPUCIIPYICHITAN.

B coBpemennoii Hayke MpeBajpyeT TOUYKa 3PEHUs, COTJIACHO KOTOPOI UeI0BevYecKast JKU3Hb
OepeT HAYAJ0 B MOMEHT 3a4aThs - OT OIJIOJIOTBOPEHUs SHIEKJIETKN 1 00pPA30BaHUA 3UTOTHI,
KOI'JIa 3aKJIaIbIBACTCS UH/IUBU/IyaJIbHAS ITPOrPAMMA Pa3BUTHS U€IOBEKA, OIPEJIEISIONas 0Co-
OEHHOCTH CTPOEHMS, POCTa U OOMEHA BEIeCTB OpraHu3Ma, IIPeIPACIIONIOKEHHOCTD K O0JIe3HIM,
MICUXUYIECKUN CKJIAJ] U 3aJIaTKU JIMIHOCTHBIX KAveCcTB Oy/IyIINero WHINBHIIA [6]

st Hac OOJIBIIMIT MHTEPEC MTPEeJICTABISET IIPABOBOI acleKT ITPOOJIEMBI, 1 3/1€Ch COTIACOBAH-
HOT'O TOJIXOJIa K OIPeJIeIEHNI0 HavuaJla YeJIOBEYECKOIl KU3HN U cTaTyca SMOPHOHA He HabJII0/a-
ercgd. Hu ydennle, pazpabarbiBalorniye TpodaeMbl STUKNA W TIPaBa, HU 3aKOHO/ATETN HE MOLYT
[IOKA OJTHO3HAYHO PEIIUThH BOIPOC O HAYaJe KIU3HU B € HOPMATUBHO-IIPABOBOM CMbICJIE, BOIIPOC
O TOM, MOKHO JIN HPUPABHATH CTATYC SMOPHOHA K KOHCTUTYIIMOHHOMY IOJIOYKEHUIO POJIMBIIIC-
rocs desnoBeka. Cpesin IOPUCTOB CYIECTBYIOT JB€ AJIBTEPHATUBBI B OINPEJIETCHUN TPABOBOIO
MIOJIOZKEHNST YeJIOBEYECKOTO SMOPHOHA: JTHOO OH - CyObeKT MPaBOOTHOIIEHNI ¢ TPUCYIITUMU KOH-
CTUTYIIMOHHBIMU BO3MOXKHOCTSMU I PEASIU3AINKA IIPaB U CBOOOJ, JIMOO OH - OOBEKT IpaBa,
paccMaTpuBaIuiics KaK 4acTh OpraHu3Ma MaTepu Wik Kak Bemib [2]. Mex iyHapo/iabie cran-
JIapThI, IPUHSATHIE B PE3y/IbTaTe MHOTOCTOPOHHIX COTJIAIIICHU B BUJIE JI€KIapaIiuii 1 KOHBEHITHi
MPAKTUIECKHN BCE COJIEPYKAT 3AIMCh O TOM, UTO YKU3Hb HAYMHAETCS C MOMEHTa poxKjeHns. K
npumepy, Beeobimas Jiekyiaparus mpaB deloBeKa IVIACUT, UTO «BCE JIIOJM POXKJIAIOTCS CBOOO/I-
HBIMU U DABHBIME B CBOEM JIOCTOMHCTBe U npaBax» |1]. Takxke u pemenuns Epporneiickoro cymia
[0 TIpaBaM deJIOBeKa, PacCMaTPUBAIONIErO Kajlo0bl HA HapylneHus EBporelickoii KOHBEHIINN,
OCHOBBIBAIOTCS HA MHEHUU HEBO3MOXKHOCTHU MPU3HAHUS 33 SMOPUOHOM IIpaBa Ha »KU3Hb. B jierre
Vo v. France ECITY noctanoBui, 9T0 HAPYIIEHWsT CTATHU 2 O 3aIlUTe KU3HU B JIAHHOM CJIydae
He ObLJIO, TIOCKOJIbKY HEPOJIMBIIUICS ILIOJ] HEe IMPUPABHEH K IIPaABOMY crarycy <«Jjmias. [lora-
ras, 4YTO IPUPABHUBATH HEPOJIMBIIErocs peOeHKa BCETO JINIb K OObEeKTy MpaBa He TYMaHHO U
YTO YCTAHOBUTH PABEHCTBO IIPABOBOIO CTATYCA ILIOJIA U yKe POJIMBIIErocs YejioBeKa ObLIO Obl
[IPEXKJIEBPEMEHHO, Mbl BMECTE C T€M CUYUTAEM HEOOXOJUMBIM OIIPEJIE/IUTh IIPEJIe/ibl TPABOBOI
3aIUTHl SMOPUOHA.

BakKOHOIATEIbHBIE CHCTEMbI COBPEMEHHBIX TOCYAPCTB COEPIKAT (38 PEJIKUM HCKIIIOUCHIEM )
HOPMBI, COOTBETCTBYIOIINE I'yMAHHOMY OTHOIIEHUIO K OEPEeMEHHON KeHIMHE U €€ HEPOIMUBIIe-
Mycst pebenky. OCHOBHBIM apryMeHTOM MPOTHBHUKOB aboOpTa BBICTYIIAET YTBEPIKICHUE O TOM,
9TO SMOPHOH SIBJISIETCS YEJIOBEYECKUM CYIIECTBOM, U €ro «youiicTBo» amopasbho [5]. CoorBer-
cTBeHHO U B KOHCTUTYIUAX cTpaH, 4eiil IpaBonopsIOK OCHOBLIBACTCA Ha I'yMAHHOM OTHOIICHHIO
K 3MOpPHUOHAM, 3aKPEILIeHO MIPAaBO Ha KU3Hb 10 poxkjenus. K npumepy, B 3 cr. Koncrurymun
['Baremauibl, Berynusieir B cuity B 1986 rojty, jieraan3oBana HOpMa, 10 KOTOPOH «TOCY/IapCTBO
rapaHTUPYeT U 3alUINAeT YeI0BeYeCKy 0 KIU3Hb ¢ MOMEHTa 3adaTusi> [4].

B nocsieiee BpeMsi 0J1HO# U3 caMbIX aKTUBHO OOCY2KIA€MbIX C 9THKO-ITPABOBOI TOYKH 3pe-
HUsI cTajia TpobJieMa IPUMEHEHHsT BCIIOMOTaTeIbHBIX PelpolyKTHBHBIX TexHosoruii (BPT), wc-
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M0JTb30BaHNE KOTOPBIX (DAKTUYECKH O3HAYACT HEIIPU3HAHKE ITPaBa dMOpHOHa Ha »KU3Hb. B 3T0ii
CBSI3U BaxKEH acCIeKT ITPABOBOI 0OOCHOBAHHOCTH UCCIIEOBAHNI TAK HA3BIBAEMBIX «JIUIITHUX» M-
OPHMOHOB, MOJIYYEeHHBIX IIyTeM JOHAIUU OT Iap, MPOIIEIIINX IPOIELYPY SKCTPAKOPIOPATILHOIO
OILIOJIOTBOPEHNUsI. 3aMeTHM, UTO HEJIABHO IIPUIIE/Ias 13 BelukoOpuTanuu HOBOCTb O pa3pe-
IIIEHUU UCIIOJb30BaHUsI METOJIOB T'€HHOM WHXKEHEPUU B IEJIsIX U3ydYeHUs SMOPUOHOB Ha PAHHUX
CTaUAX UX PA3BUTUA HE TOJIBKO «BCKOJIBIXHYJIA» HAYYHBII MUD, HO U 3aCTaBHUjIa BHOBb 0Opa-
TUTH BHUMAaHUE HA HEOOXOMMOCTh YPEryJInpoBaHUs MIPABOBOIO MOJIOKeHNs SMOpuoHa [8].

Borpoc 0 KOHCTHTYIIHOHHO-IIPABOBOM TOJIOXKeHNN SMOpuona B Poccuiickoit Peeparum sB-
Jstercst auckyccnoHabiM. Ananu3 cr. 17 Koncrurymuun PO mossosisier ciesraTh BBIBOJ O TOM,
YTO B HaIllell cTpaHe IIpaBo SMOPHUOHA Ha YKU3Hb HE IIPU3HAETCSI, BCJIEJICTBIE 3aKOHOIATEILHOTO
3aKpPeEIlJICHUA HadaJla 2KU3HU C MOMEHTa PO2KJICHUA. O,Z[HaKO P4 HOPMAaTUBHO-IIPaBOBBIX aKTOB
BCE 2Ke B OIIPeJIeIeHHON Mepe yperyJaInpoBaJ IpaBoBoil cTaryc Hepoaubirerocsa pebenka. Cpean
HAaCJIeTHUKOB ['pazk 1aHcKoe 3aKOHOJIATE/TIHCTBO YIIOMUHACT W JIUI, 3a9aThIX [P KU3HU HACJIe-
JlofaTessd, B cliydae UX KUBOPOXKJICHUS. ¥YTOJOBHBIN KOJIEKC OTHOCHT yOMICTBO OepeMeHHOit
JKEHIIUHBI K OTATYAIONINM OOCTOATEIbCTBAM, & TakK:Ke KPUMHUHAJIU3UPYET YMBIILIEHHOE TPU-
YUHEHHE TAXKKOI'O BpeJia 370POBbIO, IOBJIEKIIEe 3a cOOOM IpepbiBaHne 6EpeMEeHHOCTH, KOTOPOe
IIPU 9TOM IIPUPABHUBAETCA K IIOTEpe Kakoro-anbo oprana. CiremoBare/ibHO, SMOPHUOH, COTJIACHO
HAIIeMy YTOJIOBHOMY 3aKOHO/IATEIbCTBY, PACCMATPUBAELTCS KaK TacTh TejIa MaTepPH, U BPEI, Ha-
HECEHHBIN TIJIOJLY, SIBJISIETCS BPEJIOM, NMPUYMHEHHBIM OepeMeHHON »KeHmuHe. CaMbIM OOJIBITIM
HPEIATCTBHEM K BO3MOXKHOMY 3aKPeIJIeHUIO IpaBa dMOpHOHA Ha KW3Hb B Poccum gBJIAIOT-
cs1 abOPThI, KOTOPbIE pa3pelleHbl KaK 10 MEeIUINHCKAM U COIMAIbHBIM ITOKA3AHUSIM, TaK U 110
JKeJTAHUIO YKEHIIUHBI B CPOK 110 12 Hegestb [3]. CTout oTMeTHTh, YTO IpeIIPUHIMAIINCH TOIBIT-
KII NPU3HAHMS I[IpaBa Ha KU3Hb J10 poxKjeHus. Takoe 3aKOHOZATEILHOE IPEIJIOXKEHNE OBLIO
cieano B 2012 romy memyrarom 3akoHogareabHOTo cobpanns Cankt-IlerepOypra Burammem
MutonosbiM. «CortacHo ero nauimaTuse, Koncturynuio Poccun ¢cTouT HEMHOTO TOIIIPABUTH,
yKa3aB, UTO OCHOBHBIE IIpaBa M CBOOOJBI YeJI0BEKa BO3HUKAIOT HE ¢ MOMEHTa POXKJIEHUs, a C
MOMEHTa IIePBOI0 CEePAIeONEHUST» [7] OpHako WHUIMATHBA ObLIa OTKJIOHEHA YXKe B IEPBOM
YTEeHUN.

Takum obpazom, e€IMHOTO IMOJAXOJa K OIPEJIE/ICHUI0 cTaTyca SMOPHOHA KaK MEeXKyHapo.l-
HBIM, TaK POCCUMCKUM IOPUJIMIECKIM COOOIIECTBOM HE NPUHATO, YTO CYIIECTBEHHO YCJIOXKHSIET
MPAKTUKY ITPABOIPUMEHEHNS B cepe perjaMeHTallnn TPayKIaHCKAX U YTOJIOBHBIX IIPOIECCOB,
3aTparuBaiolux ceMeiiHO-OpadHble OTHOIIEHUs U JeTOpoxKIeHue. [loaTomy mpaBoBoe 1mosoxe-
Hue SMOPUOHA B 3aKOHOJIATEILHBIX CUCTEMaX TPeOyeT JaIbHEHIIero yrToUHeHs.
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