Kongepernuusa «/lomonocos 2015»

Ceknus «Teopus rocymapcTsa u mpaBay
O HEKOTOPBHIX METOHOJOTUYECKUX ACMEeKTaX ITPABOBOIl MOJIMTUKN

Hacpymunos Kypban Pycaarosuy
Cmydenm (cneyuaaucm)
Poccuiickast mpasosas akagemuss MO P®, Cesepo-Kaskasckmit dpunmasn, Maxaukasa, Poccns

FE-mail: nkr.ya@mail.ru
[IpaBoBas moIMTHKA TIOCTEIIEHHO TIPEBpAIlaeTcsi B KpyIIHeidllee HallpaBIeHle B OT€YeCTBEH-

HOM IOPUINYIECKON HayKe. DTO BUIHO U3 MHOTUX OOCTOSTEIHLCTB, B 9ACIE KOTOPBIX KOJUIECTBO
U3JAHHBIX MOHOTpaduu, cTaTell, 3alUuIeHHbIX JJuccepTalui. BoIbIIMHCTBO HAY THBIX TPOOJIEM,
CYTIECTBYIOIINX B IIPABOBOI HayKe, IBITAIOTCA PACCMOTPETh Yepe3 MPU3MY IIPABOBOU ITOJIUTHU-
ku. OJIHAKO MHOTHE acIeKThl, OCOOEHHO METOJIOJIOTUIECKOTO XapaKTepa, OCTAIOTC CIOPHBIMIU,
HeOIHO3HAYHBIMU. Jlymaercs, anajm3 HanboJiee CyIMIECTBEHHBIX aCIeKTOB ITPABOBOM MOJIMTUKA
HEOOXO/INM, TIPeKJIe BCETO, g (POPMUPOBAHUS MOJHOIEHHONH TEOPUH MPAaBOBOi MOJNTHKH. K
YUCJIy BayKHEUIINX BOIIPOCOB ITPABOBOM MOJUTUKN MOYKHO OTHECTH BOIIPOC O HAYYHOM CTaTyCe
npaBoBOil mosmmTuku. Hao ckasaTh, 4TO MpejcTaBUTEIIMU [IPABOBOI HAyKHN BBICKA3aHbl pa3-
HbIEe, TIOPOIl Jake MOJIgpHbIe MHEHUs 110 3ToMy Borpocy. Tak, C.C. AjekceeB oTmedaer, 9To
OCHOBBI IIPABOBOI TOJTUTUKKM HaydHas W ydeOHasd JIUCIUILINHA O TTOHMMAHWU IIPaBa, €ro BO3-
MOKHOCTSIX, CHJIE, HAIPABJIEHUAX €0 UCIIOJIL30BAHUS B COOTBETCTBHUHY C 3a/Ia9aMU, PEIacMbIMU
O0ITIECTBOM B COBPEMEHHBIX YCJIOBHSAX, IPEXKJIe BCErO O BOILJIOIIEHUN B COJIEPXKAHWM MPaBa, B
[PABOBOH CHUCTEME, B XKU3HU OOIIECTBA NPUPOKICHHBIX HEOTheMIeMbIX Ipas desosekall]| H.B.
De1opoB, KOTOPHII IIPOBEJI IIEPBOE B COBETCKOM IOPHIMIECKOI HayKe /INCCePTAIINOHHOE HCCIIe/0-
BaHUe, TOCBAIIECHHOE COIUATUCTUIECKON TpaBOBOIl MMOJIUTUKE, yKa3biBaeT: [IpaBoBas mojmTuka
9TO 00ODIIAOIIee MOHATHE, TOKA3BIBAIOIIEE UIEITHO-TeOPETHIECKIe OCHOBBI U TUIaBHBIE HAIIPAaB-
JIEHUS JIeATeTLHOCTU TAPTUU U TOCyIapcTBa B c¢depe mpaBoBoro crpoutesbersa. OCHOBHOE eé
HA3HaYeHNe 3TO BIPAOOTKA €JIMHOI HAYYHOI CTPATernu U MPaKTUKH MOJIUTHIECKON JIMHUU TTPa-
BOBOT'O CTPOUTEJILCTBA HA 6a3e¢ OCHOBHBIX OOIINX 3aKOHOB U TEHJCHITH{T, 00YC/IOBUBIINUX IIPABO-
Boe pazsuTHe obrecTsa|2|. BesycioBHo, aBTOp paB B TOM, YTO IPABOBasi MOJIUTUKA SBIIAETCS
MOHATHEM; MOXKHO CKa3aTh HayJIHON KaTeropueit. O1HaKO, Ha HAII B3IJISAI, €€ MOXKHO IPU3HATH
KPYIIHBIM HayYHBIM HalIpaBJIeHUEM NCCIIeIOBaHUS, B paMKaX KOTOPOT'O UJIeT KOHIENTYa TN3aIls
3HaHUIl O TOCY/IapCTBEHHO-TIPABOBON JelicTBuTesbHOCTU. V3BecTnbiit mpasosesr B.H. Kymapsas-
1EB IIpe/Iarajl BKIIOYUTh HayYHbIE OCHOBBI IOPUINYIECKON TOJTUTUKU B IIPEIMET 00IIel Teopun
rocyiapcTBa u npasa. Ham mpejicrasiisiercs, 9To B TOT nepuoj, T.e. B 70-80 IT. Beka, yKazaHHOe
IpeJIJIOYKEeHNe NMeJIO OIPEeIeHHYIO JIOTUKY, TOCKOJBbKY 0ObeM 3HaHWIl O MPaBOBOIl IMOIUTH-
Ke MOT' OBITh HE3HAYNTETbHBIM. B HBIHENTHUN Ke TepPHoJ] NCCIeJOBAHNs O TPABOBOM TOJUTHKE
HACTOJIBKO MACIITAOHBI U PA3HOJUKH (HEKOTOpast YacTh UCCJIEIOBAHUIT HOCUT IIPUKJIATHOM Xa-
pakTep), 9TO BPsiJl JIN KX MOXKHO JIOKQJIN30BaTh B paMKax OOIIeil Teopuu rocyiapcTsa u mpasa,
peiMeT KOTOPOiil orpannyden Hanbosiee OOIMMI 3aKOHOMEPHOCTSIME Iocy/IapcTBa u pasa. Ciie-
JIOBATEIbHO, MOYKHO IPEJIIOJIOKUTh, YTO €CJIU JIazKe MONbITAThCA OIPEJIeUThL MECTO 3HAHUM,
MOJTYYE€HHBIX TIPU MCCJIEIOBAHII PA3INIHBIX TPOOJIEM TPABOBOI OJIUTUKHI, TO OHA MOTYT OBITH
BKJIIOYEHBI B COCTaB yCTOSIBIINXCS HAYYHBIX JUCIUATLINH, BXO/IAIINX B CUCTEMY ITPABOBOI HAYKH.
[Tozunum Takoro xapakTepa BBICKa3bIBAIOTCA B Hay4dHOU jmuTeparype. Tak, B.T. Pasruibanes
OTMeYaeT, IYTO YIOJIOBHO-IIPABOBAas ITOJUTUKA HE OXBAaThIBaeT COOOI0 TEOPUIO YI'OJIOBHOTO IIpa-
Ba. OHa, sIBJIASICH 9aCThIO YTOJIOBHOTO TIPaBa, HE MOXKET BBICTYIATH YACTHIO TOJUTHKH B CHTY
TOTO, YTO HAXOJUTCs BHE CPEPBI JIEeITEeIbHOCTA TOCyIapcTBeHHO# Biaactn OMHAKO Tepej Ha-
MI MOTYT laquo;BcTaTbraquo; u JIpyrue BOIPOCHI, HYKJIAIOIIecs B 0OOCHOBAHHBIX OTBeTax. B
YaCTHOCTHU, K TAKOBBIM MOXKHO OTHECTH BOIIPOC O €IMHCTBE 3HAHUI, OTHOCAIINXCS K ITPABOBOIA
nosimtuke. Kak pasimanbie laquo;ciionraquo; 9Tux 3HAHUI COOTHOCATCS JIpyT ¢ apyrom? Bo-
Jiee CJIOXKHBIM IIPEJICTaBJIAeTCS TaKOil acleKT 3HaHWil, KaK COOTHOINEHWE JTOPEBOJIIOIIMOHHBIX
pPE3YJILTATOB MCCJICJIOBAHUI MPOOJIEM IIPABOBOM IMOJUTHKU C COBpeMeHHbIMU. Jlaxke rmoBepx-
HOCTHBIII aHAJIN3 TPYIOB JOPEBOJIIOIMOHHBIX NCCJIe/IoBaTe el TPaBOBOI TIOJIMTUKHA HaBOJIUT Ha
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oIpejIeJICHHbIE COMHEHUS O IPEEMCTBEHHOCTH TAKUX HAIPABJICHUN ITPABOBOI JOKTPUHBI, KaK
laquo;nosinTuka mpaBaraquo; U laquo;mpaBoBas IMOJTUTUKAraquo;. ITU COMHEHUS U MPEI0Ipe-
JIeJININ TIPUBEJIEHNE MTO3UIMK TOJIBKO JIUIIL COBPEMEHHBIX IPAaBOBEJIOB O laquo;craryceraquo;
npaBoBoii osutuku. [lo muennio C.A. MypomieBa, TOJUTHKA TIpaBa SBJISETCS TPUKJIATHON
HAYKOI1, 3a/1a14a KOTOPO 3aKJIIo4aIach B pedopMe CYIIeCTBYIONIEro U CO3/IaHUU HOBOI'O IIpa-
Ba|b|. Jpyroii npejcrasurens popeBostonnonnoil mpasosoit Hayku [.D. [lleprieneBnd mucalt:
[TommTrKa mpaBa ecThb CECTeMa Mep, HAIPaBJIEHHBIX HA M3MeHEeHHe 3aKOHO/IATETbHBIM ITyTeM
CYIIECTBYIOIIErO MOPsAJIKAa B COOTBETCTBUH C UJIEAJTHHBIMU IIPEJICTaBIeHUsIMU, paspabaThiBae-
MbIME ustocodueii paBa BasKHBIM IpeJIcTaB/IsieTcss U APYToil acleKkT (BOIPOC): sIBISETCS JIHN
mpaBoBas nojuTuka HaydHoit teopueit? [lo muenuro K.B. Illynaunkosa, c10Knaach KOHIIEIIINAS
paBoBOil moyiuTuku. KoHnenryaan3amusa MOXKeT 03Ha9aTh U BeLYIINI 3aMbICE]T, U CUCTEeMATHU-
3aAIIO CAMUX UMeEIOIMuXcsd 3Hanuil. Peasmsamus ocyriecTsisgercsd depe3 ujaeo. OHa MOXKeT, Kak
MOKA3bIBAET OIBIT IPEIIEeCTBYIONIEr0 PA3BUTUS 3HAHWIT, B TOM YHCJIe B 00JIACTU IIPABOBOII T0-
JINTUKY, CJIY?KUTH OCHOBOI, CHHTE3UPYIOIei 3nanue B HOBYI0 cucteMy. Corstacuo nosunmu K.B.
[ynukoBa< /span> mpaBoBasi TIOJIUTUKA SIBJISETCSI CHHTETUIECKON Teopueii, KoTopas (hopmu-
pyeTcsd Ha OCHOBE psijia WJIeil, B YaCTHOCTH, IIPEJICTABICHUS O MO3UTUBHOM IIpaBe KaK CPEJICTBE
MOJTUTHIECKOI'O PYKOBOJICTBA ODINECTBOM, O HEOOXOJMMOCTHU YCUJICHUS HAYAJ I1eJIeCO00PA3HO-
CTHU, IJIAHOMEPHOCTHU U MPOTHO3MPOBAHUSA B IIPABOBOI cdepe, MOBLINIEHNA €€ 3PHEKTUBHOCTI
u np. U s3tm ugen no/kHbl 00pa3oBaTh Hekoe HOBoe ydenne. OJIHAKO caMU yKa3aHHbIE WJIEN
pobsieMaTudHbl. B 9TOM MOXKHO yOenuThes npu paccmorpennn ujen sdgpdexrusnoctu. o cux
1op 3 PEeKTUBHOCTH TTpaBa HOCUT BeChbMa CIOPHBIN XapaKTep B Hay4HOIT uTeparype. Ha narr
B3IJIsi/l, YPOBEHDb PA3BUTHS IIPABOBOI MOJMTUKH KAK CUCTEMbI 3HAHUI HE JIOXOUT 10 ujieit. U nesq
sABJIeTCsT (DOPMOIl BBIpAXKEHUs HAYYHOTO 3HAHUS U ABJISIETCS OCHOBOH TSI HAYYHOU TEOPHH.
OrnpesieuTh 1Jiel0 Minus; 3HAYUT PACKPBITH BCIO CHCTEMY HAYYHOI'O 3HAHMS, OCHOBBIBAIOILYIO-
cd Ha Heil, polece e€ CTAaHOBJICHUS U Pa3BUTHsA. B OCHOBE TE€OpUU JIEYKUT MPUHIIUIL, KOTOPbIi
HEOOXOIUMO PACKPBITH. AHAJIOIMTIHOE MHEHIE BhICKA3aHO U B HaydHOI jiuteparype. Tak, O.FO.
PribakoB nmpusznaercs, 9T0O MPaBOBYIO MOJUTUKY NPU3HATH HAYIHOU TeopHeil mpod/ieMaTHIHO.
OjHako jiajiee aBTOP MPU3HAET MTPABOBYIO MOJIMTUKY HAYYHOW TEOpHeil, XOTs, OroBapUBasiCh,
ndash; laquo;s mmpokom cmbiciteraquo;. Jlymaercs, Takoil Moaxo/l MOXKET MPUBECTH K OIpejIe-
Jtlennoit myranwutie.lloiBosst uTorn, MOXKHO CKa3aTb, YTO MHOI'ME aCIeKThI IIPABOBOI MOJTUTUKN
OCTAIOTCS CIIOPHBIMU U TPEOYIOT JTaJbHEHIIero n3ydeHus.
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