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Ha r000oMm 3Tare pa3BuTHsl UeIOBEYECTBa BOIPOC O TOM, KAKUM JIOJIKHO OBITH IIPaBO, €ro
yHKIINN, a TaKyKe KaK U KeM JOJIZKHA OCYIIECTBIATHLCS [IPABOBOE PEryJIMPOBAHUE SIBJIAIOCH
OOJIBIITM U BaKHBIM BOIIPOCOM.

B 1opujinyeckoit Hayke HoHsATHE «(QYHKIIN » XapaKTepu3yeT COIUAJbHYIO POJIb TOCyIap-
cTBa 1 1pasa. [louTn BeKOBOIT ONBIT AKTUBHOT'O MCIIOJIL30BAHUS MOHATUs «(DYHKIIHS IIpaBay Ha
CETOJIHANIHUN JeHb He T03BOJIAET KOHCTATUPOBATDL HAJMYUE €IMHOTIO B3IJIAa HA TY IPodJIe-
my.[3] I o1y mpobisiemy BpsiL JiM MOXKHO OTHECTH K YHCIYy HAmbOJIee OCTPBIX, JTUCKYCCHOHHBIX
B T€OPUU rocyaapcTsa u rnpasa. Cropbl B OCHOBHOM HJIYT BOKPYT Pa3IUYHBIX BHUJIOB (PYHKIINI
1paBa, KpUTepreB uX KJaccudukaruu, QyHKINi OTIeJIbHBIX 3JIEMEHTOB CUCTEMBI IIPABa - OT-
pacJjieil, ”HCTUTYTOB, HOPM.

Ananuz yHKIMA MpaBa KaK €JINHON MEJIOCTHOW CUCTEMBbI TIO3BOJISIET HE MPOCTO CTPYIIITH-
pPOBaTh, YIOPAJIOUNTD 3HAHUSA TPU U3YUE€HUN OTAEbHBIX (DyHKIMii. Takoil ana/jms jgaet nmpupa-
IeHne 3HAHUI, TT03BOJIsAET TUIyOKe, MOJIHee TIOHSTh COJIepKaHue KayK ol n3 byHKIwmit. 2]

N3BecTHO, YTO BOBMOXKHOCTHU TIO3HAHUS OCTAIOTCH MAJIOI(MD(MEKTUBHBIMU, €CJIU OHO OTPaHU-
YUBAETCSA YPOBHEM €IMHITHOCTHU, €CJIN 38 OTJIETbHBIMA 3JIEMEHTAMI OHO HE CTPEMUTCS BBIIBUTH
UX CHCTEMY, JIeJIO eIlle U B TOM, UTO B PeaIbHOI KU3HU (DYHKIUK [paBa He CYIIeCTBYIOT U30-
JINPOBAHHO JIPYT OT JIpyra, OHU TECHO B3aMMOCBA3AHBI MeXK Ty coboit. [losTomy Hu omna u3 Hux
HE MOXKET OBITh UCCJIeIOBAHA JIOCTATOYHO TVIYDOKO U TOJTHO O€3 BBISICHEHUS ee B3aUMOeCTBU
¢ apyrumMu QYHKIUSIMEA, TO €CTh 0€3 U3yUeHHsI ee B CUCTEME.

Takum obpazom, PyHKIUHN IIpaBa - 9TO OCHOBHBIE HAIIPABJICHUS IOPUIMIECKOTO BO3/IeficTBIA
Ha OOIECTBEHHBIC OTHOIIEHUS, OIPeJIe/IgeMble CyIITHOCTBIO, COMAILHBIM Ha3HAUYEHUEM IpaBa B
JKU3HUA OOIIECTBA U TEIsIME ITPABOBOIO PEryJTMPOBAHMS.

HepazpoiBHasi ¢BsA3b (YHKIMI IpaBa ¢ COOCTBEHHO-IIPABOBOI MaTepueil 00yCIOB/INBAET
CYIIIECTBOBAHNE OCHOBHBIX COOCTBEHHO-IOPUANIECKUX (DYHKIII: PEryJIsaTHBHON M OXPaHUTE b-
HOiA.[1]

Perynarusnas u oxpanuresnbHas (GYHKIUH - 9TO UMMAHEHTHBIE TPaBy (DYHKIUUA. ITO Te
dyHKIIMN, KOTOPbIE KaK Pa3 U XapaKTepu3ykoT MPaBO KaK crenuduIecKoe KaueCTBEHHO CaMO-
cTodTe/IbHOEe obpasoBanue. bojiee TOro, MOXKHO CKa3aTh, YTO HEOOXOIUMOCTDL CYIIECCTBOBAHUA
IpaBa KakK COIMAJILHOTO ABJIEHUS COCTOUT B HEOOXOIMMOCTH OCYIIECTBJICHUS UM STHX (DYHKITHIA.

PeryiigatuBnas u oxpanutesbHas (pYHKIUN HAXOJATCH BO B3AMMOJICHCTBUH U JIOTOJIHAIOT
JPYyT JIpyTa - KaxKJiasl U3 HUX BHOCUT CBOI BKJIa/l B YyIIOPSIOUYEHNE COIUAJIbHBIX CBSI3€il.
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Cremyer, oJHAKO, UMETh B BHJLy, UTO CAMO jejieHne (DYHKIUI 1paBa HA PEryISTUBHYIO U
OXPAHUTEJIBHYIO ABJISAETCA OTHOCUTEIILHO YCJAOBHBIM.

Baxkneiinrass 3ajiaua cucreMbl IIpaBa IIUBUJIM30BAHHON CTpaHbl - YIOPSI0YUBaHHE OOIIIe-
CTBEHHBIX OTHOIIEHUI, BBeJIEHNE WX B PAMKHU COIMAIBLHON CBOOOIBI M CIIPABEIINBOCTUA. IJTY
3ajady IIPaBO peIIaeT IOCPEJICTBOM PEryasaTUBHON (yHKIuU. BTopoii BaxkHOI 3ajiadeil mnpa-
Ba {ABJISIETCsSI OXPaHa PEryJIupPyeMbIX OOIECTBEHHBIX OTHOIIEHHUN OT Pas3JIMIHOrO poja Iocsra-
TEJILCTB CO CTOPOHBI ITPABOHAPYIIUTE/ECH. DTa 3ajada PeraeTcs ¢ MOMOIIBI0 OXPAaHUTE/HHOMN
dbyukim npasa. |5

YVIOPAI09eHHOCTD OOIIECTBEHHBIX OTHOIIIEHW T, UX CUCTEMHOCTD M JIMTHAMU3M SIBJIIIOTCS HEOO-
XOJIUMBIMU YCJIOBUAMU (DYHKIIMOHUPOBAHUS U PA3BUTHA OOIIECTBA.

[TosToMy colabHOE Ha3HAUEHHE 1IpaBa COCTOUT B YPEryJIMPOBAHUM, YOS I0UEHIH 00IIie-
CTBEHHBIX OTHOIIEHUH, PUJIAHUE UM JIOJZKHON CTabUIILHOCTH, CO3/aHUU HEOOXOUMBIX YCJIO-
BUIi: 51 peasiu3alun IpaB IpazkaH U HOPMAJILHOIO CYIeCTBOBAHUS TPAKIAHCKOrO O0IIEeCTBa
B 11e710M. 4]

CoBeplIeHHO OIpaBIaHHbIM CIeIyeT IPU3HAThH yBsI3bIBaHne (PYHKIINIA IIpaBa ¢ ero COInuaIb-
HBIM Ha3HAYEHUEM U POJIbIO B OOIIECTBEHHOM »KU3HU. B 0ZHOM U3 CMBICIOBBIX 3HAYEHUIA CJIOBO
"byuxuusa" - 370 HazHAUEHNE, POJIh 4ero-HuOyab. OMHAKO B IOPUCIPYIeHINH (DYHKIINN IIpaBa,
Kak IIPaBUJIO, HE OTOXKIECTBJISIIOT ¢ Ha3HAYEHUEM U POJIbIo TpaBa. OyHKIMH MpaBa ClocoOCTBY-
10T TO3HAHWIO CYIIHOCTHU IpaBa. Kpome Toro, (pyHKIMN mpaBa MpeaonpeessiioT Cogep:Kanme
1 BUJALI (PYHKINNA Pa3InIHbIX IPABOBBIX ABJIEHUIl, HAIPUMED (PYHKINNA FOPUIXIECKON OTBET-
CTBEHHOCTH, OTHEJIbHBIX CTPYKTYPHBIX YacTeil CUCTEeMbI IpaBa - oTpacieil IpaBa, IPaBOBBIX
UHCTATYTOB U T. 1. OYHKIMHI IPaBa ABJIAIOTCS OOIIell KaTeropueil 110 OTHOIIEHNIO K PYHKIIUSIM
UHBIX TIPABOBBIX ABJIEHUN W B CBSI3U C 9TUM MI'PAIOT BarKHYIO METOJOJOTHIECKYIO POJIh IIPU UX
n3ydennn. Oun "Benuator" Bcro cucreMy (DYHKIHMI PA3/IMIHBIX 9JIEMEHTOB ITPABOBOI MaTepUN.

Tema dyHKIMM MpaBa JI0ITHe IO/l BXOJIUT B MCCJIEI0BATEIHLCKOE TI0JIe YIeHBIX-TIPaBOBEIOB.
[TockobKy B JTUTEpPATypPE MOCJIEIHNX JIECSITUIETHI 110 BOIPOCY O MOHSITHH, POJIH U KJIaCCU(pU-
Kamuu (DyHKINA IpaBa ObLIN BbICKA3aHbI PA3JIMIHbIE, B 3HAUYUTEIbHON Mepe He COBIIAIAOIIIE
mexk iy coboit Barsbt (C.C. Anekcees, T.H. Paiapko, B.I. Cmupnos, B.A. Toncruk, N.E. ®ap-
Gep U Jp.), TO BO3HUKJIA MOTPEOHOCTD B IPEOJIOJIEHNN HEKOTOPBIX CJIOKHUBIIHUXCS [ITAMIIOB 1
B TIOMCKE HOBBIX IOJIXOJIOB, MPEJACTABIAETCS HEOOXOINMBIM XOTS ObI KPATKO PACCMOTPETH ITY
pobJieMy ¢ y9IeTOM COBPEMEHHOIO YPOBHS PAa3BUTUsI Teopuu mpasa.|9)]

BousbimmaeTBo uccaepoBareseil paccMaTpuBaioT (DYHKIINN TPaBa KakK HAIPABJICHHUS €TI0 BO3-
JleiicTBAA Ha OOIIEeCTBEHHbIE OTHOIIEHUSI, BhIpasKaroliue Ha3HadeHue IpaBa, ero pojib B obIe-
ctBe. To ecth yHKIMM 1MpaBa - 3TO HE cAMO Ha3HAYCHHME UJIU POJIb IIPaBa, a OIpEJCICHHbIE
BBIPA3UTE/H, TOKA3aTe/ M HAa3HAYEHUS W POJIU TpaBa. Kciam cuHTe3upoBaTh MHOTOYUC/IEHHBIE
TOYKH 3PEHUs 10 STOMY BOIIPOCY, TO MbI YBUJIUM, YTO, B KOHEYHOM cUeTe, MoJI (pyHKIHei mpa-
Ba MMOHUMAIOT JIKOO colMaIbHOe Ha3HAYeHNe TIpaBa, JUOO HAIIPABJIEHUs IPABOBOT'O BO3/IEHCTBUA
Ha OOIIEeCTBEHHBIE OTHOIIECHUS, JIMOO U TO U JAPYTOe BMECTE B3STOE.

[Too0nbIit oaX01 K TOHATHIO (DyHKIME TTpaBa, npejtoxkennbiii T.H. Pajibko, cuate3upyer,
B CYIIHOCTH, B3IVISJIbl yUEHBIX, KOTOPbIE JAHHYIO KATErOPUIO CBOJAT K OJHOMY W3 BBIIIEYKa-
3aHHBIX KOMIIOHEHTOB.|6] Tak, HeKOTOpBIe aBTOPHI pU OUpeeIeHnn (DYHKIMA IpaBa aKIeH-
Tupyor BEnMaHue Ha ux "posesom" acnekre. Ilo muenuno FO.I'. Tkawenko, mom dpyHKImsMu
[paBa CJiejlyeT MOHNMATh KOHKPETHYIO POJIh (JIefiCTBIE) IpaBa 0 OPraHu3aIi OOIeCTBEHHBIX
oTHOIIEHNIL. 7|

B.JI. ®unumoHOB yKa3biBaeT, 9To "(YHKIUM paBa - 9TO CONMaIbHAA POJIb, KOTOPYIO OHO
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BBINIOJIHSIET B OpraHu3aruu (yHoopsodeHrn) OOIIEeCTBEHHBIX OTHOIIEHH, OlpejesseMast Ha-
[PABJIEHHOCTHIO U METOJIOM MX IPABOBOrO peryiupoanus".|8]

[Ipobsiembl pyHKIHIT ITpaBa HeJIb3s HA3BATh HOBBIMU JIjII COBPEMEHHOI OT€YeCTBEHHON Teo-
pUU FOCYJIapCTBa U IIpaBa, IMOCKOJIbKY OIPEIeIeHHYI0 pa3pabOTKy OHU IOJIYyUNUJIN €le B JIope-
BOJIIOIIMOHHBIN U OCOOEHHO COBETCKUil IMepuojibl. BMecTe ¢ TeM He Bce BOIPOCHI, OTHOCSIIIECS
K JIaHHO# TIpobJieMe, MOXKHO CYUTATH JIOCTATOYHO ITyOOKO M3YYeHHBIMU. B mx 4wmcie ciemyer
Ha3BaTh BOIIPOCHI IIOHUMaHUA U Kjaccupukaiuu GpyHKINHA mpasa.

[Ipexk e Bcero caeryeT OTMETUTD OTPAHTIEHHOCTD COJIEPYKAHNS TOHATHS ITpaBa, YIoTpeb Is-
€MOT'0 B €ro CBSI3U C MOHATHEeM (DYHKIMH. A UMEHHO IIPABO PACCMATPUBAELTCS TOJBKO B (hopMme
IOPUJINIECKOrO (YCTAHOBJIEHHOIO, Y3aKOHEHHOIO, CAHKIIMOHUPOBAHHOIO) IpaBa U TPAKTYeTCs
TOJILKO B HOPMaTUBHUCTCKOM cMbicyie. Kak ciejictBue, mpobsieMa (pyHKIUNH 00bEKTUBHO 3aMbl-
KaeTcs Ha (DYHKITUU CUCTEMbI IPABUJI, KOTOPasi, KOHEYHO, HE MOYKET ObITh HUKAKOH MHOM, KpoMe
PEryJIATUBHOI; OHA OKa3bIBAETCS CUCTEMOOOPA3YIOIEl, a Bce ocTalbHbIe (DYHKINH, CKOJIHLKO ObI
MBI UX HU BBIJICJIANH, MIPEJICTABIAIOT cODOI HA CAMOM Jiejie JIUITbh KOHKPETU3AIMHU ITPaBOBOIO
peryJmpoBaHHusl.

Taxum obpazom, (pyHKIME ITPaBa - 9TO OCHOBHBIE HAIIPABJICHUS IOPUINIECKOTO BO3/IEHCTBUSA
Ha OOIEeCTBEHHBIE OTHOIIEHUS, OIIpe/iesigeMble CyITHOCTBIO, COIMAIbHBIM Ha3HAUYEHUEM IIpaBa B
JKU3HE ODIIECTBa U HEJIAMHI IIPABOBOIO PEryIupOBAHUSI.

Hayuno-npakTuyeckoe 3nadenue kareropun "dbyukius" 3ak/iodaercd B ciemyomem. JIwo-
0oe sIBJICHUE COIUAJILHON JIEHCTBUTEIBbHOCTU MOXKET Pean30BaTh CBOE Ha3HAUECHUE JIUIb B TOM
caydae, ecau Oyner hyHKIHOHUPOBaTh. [lo ToMy, Kakume (byHKIINKA OCYIIECTB/ISIET TO MJIA UHOE
sIBJIEHUE COTMAJIBHON JIeCTBUTEILHOCTH, KAKUM 00PA30M IIPONCXOIAT PeATN3aIisd ITHX (DyHK-
it 1 ¢ Kakoit 3HOEKTUBHOCTHIO, MOXKHO CYJIUTH O CAMOM SIBJIEHUH, €0 OCHOBHBIX YepTax,
3HAYEHUU B KU3HU OOIIECTBA U MECTE B CHUCTEMeE IOJIOOHDBIX COIMUAIBHBIX ABJICHUI, a TAKXKe O
MEPCIEKTUBAX €0 CYIIECTBOBAHUS U PA3BUTHUSI.
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