Kongepernuusa «/lomonocos 2015»

Ceknus «CemeitHoe mpaBo»
ITpo6GsieMmbl onpejiesieHus 0Jieil IpU pa3/iejie COBMECTHO HAa>KUTOI0 MMYIIECTBa
CynpyroB
Xaviwubopw, Beponuxa Buxmoposha
Cmydenm (cneyuaaucm)
CaparoBckast rocyiapcTBeHHast akajgemus mnpasa, Caparos, Poccust
E-mail: nika.elba@mail.ru
Pacropxkenne 6paka BjedeT 3a co00#t HEOOXOIUMOCTH PEIIeHUsT OBIBIIUME CYIIPYTaMu Psijia
BOIIPOCOB MMYIIECTBEHHOr0 XapakTepa. OmHuM u3 Haubosiee MPodIeMAaTHIHBIX SIBJISETCS BO-
poc 00 OIpee/IeHNN J0JIell B COBMECTHO HayKUTOM HUMYIIECTBE CYIPYIOB.

OCHOBHBIM IIPABUJIOM IIPU pa3Jiejie COBMECTHO HAYKUTOTO UMYIIECTBA SIBJISIETCS PA3Jie/IeHUe
MOCJIETHETO B PABHBIX JIOJISIX, HE3ABUCUMO OT O0O0beMa CPEJICTB, BJIOYKEHHBIX KarKJIbIM CYIpY-
roM B IpuoOperaeMoe UMYIIECTBO. B To ke BpeMs 3aKOHOJATE/b YKA3bIBA€T HEOIPE/Ie/IeHHbII
nepedeHb 0OCTOATETHCTB, IPU KOTOPBIX CYABI MOTYT OTCTYIAaTh OT HadaJla PaBEHCTBa J0JIeit
CYIIPYTOB B MX OOIIEM UMYIIECTBE.

Ojako cynebHas MpakTHKa [0 JIAHHOMY BOIIPOCY CKJIAJIBIBACTCA TaK, UTO CyJ HE TOJTKYET
PaCHIMPUTENbHO YKa3aHHYIO BBIIIIE HOPMY, & OIPAHUYUBACTCS JIUIb TPOINCAHHBIMA 3aKOHOa-
TeJIEM JIBYMd CIydadMU OTCTYIUICHAS OT Havdalla PaABEHCTBa CTOPOH, YTO B HEKOTOPLIX CJIyYasdx
CTaBUT IO/ yJap UMYIIECTBEHHBIE NHTEPEChl KaxK0T0 U3 CYIIPYTOB.

CeMeitHbIIT KOJIEKC TTPEYCMATPUBAET BO3MOXKHOCTD YPEryJIMPOBAHNS CIIOPOB MEXKTY CYIIPY-
raMy IyTeM 3aKJIOYeHUs COTJIAINEHUsI O Pas3jiesie COBMECTHO HAXKUTOIO0 MMYIIeCTBa. B Hayke
BBICKA3bIBAETCS MHEHHe, YTO TaKOe COIVIAIeHNe sIBJISIeTCs IPazkIaHCKO-IPaBoBoii caeakoit [1].

['oBops 0 TOM, KaKOe IMYIIECTBO MO/IJIEYKUT PA3eLy B COOTBETCTBUN C JJAHHBIM COTJIAIIEHN-
eM, HanboJIee YeTKON ITpeICTaBIIsAeTCs O3NS KaHUIaTa IOPIIMIeCKUX HayK JTOoIeHTa Kade -
DBl I'PaKIAHCKO-IIPABOBBIX JUCIUILIINH 3BeHuropojickoit H. @., Kkoropas cBOIUTCS K CJIEIYIO-
memy: «He nvmeer 3nadenns, HaXOAUTCS JIX OHO Y CYIIPYTOB WK Y TPETHUX Jindl. Fcjmm cTOpoHbI
JIOTOBOPA PEMIAT BKJIIOYUTH B COCTAB OOIETO UMYIIECTBA, MOJJICYKAIIEr0 pa3iesTy, IMYIIECTBO,
HaXoJIsdIeecs y TPETbUX JIUIT, HO IPUHAJIJIEKAIIee CYIIpyTraM, 3HAUAT, OHO JIOJIZKHO TIO/IJIEXKATH
pazjiesly W Iepejiade TOMY U3 CYIPYTOB, KOMYy II0 UX B3aUMHOMY COIJIACHIO €0 CJEeJyeT IIe-
penarh. He Moxker ObITH pazjesieHo Oyryliee UMYIIECTBO, KOTOPOE TOJBKO B OYIYIIIEM MOXKET
ObITh 1probpeTeno cynpyramu. [lo obiemy npasuity He OyJeT B pa3jese y1acTBOBATbH UMYIIe-
CTBO, KOTOPOE XOTH M HAXOJ/IMJIOCH B COBMECTHOM COOCTBEHHOCTH CYIPYTOB, HO OBLIIO OTYYKJIEHO
J10 pazjiesia. M3 aToro npasusiia ecTh UCK/IIOUEHUE: €CJIU OJIMH U3 CYyIPYTOB IIPOU3BE/ OTUY K16~
HUe OOITNEro MMYIIECTBa WJIM N3PACXO/I0BAJ €ro IO CBOEMY YCMOTPEHUIO BOIIPEKN BOJIE JIPYTOTO
cyllpyra U He B MHTepecax CEeMbH, TO IIPU paz/iese UMYIIEeCTBA YUUTBhIBACTCA 9TO UMYIIECTBO
wim ero croumocts (1. 2 cr. 39 CK). Yder takoro umyIecTsa B cocTaBe OOIIErO MMYIIECTBaA
MPOU3BOIUTCA B IEJIAX CIPABEJIMBOTO pazjiea. [Ipn Hammaum 3Tux 06CTOSATEBLCTB CYIPYTH
MOTYT MPHUHSATH JIONOJHUTEIHHOE COTTIAIIIEHIE W OIIPEJIeTUTD CyIb0y CIOPHOIO UMYIECTBay [2].

U3 BbIIECKa3aHHOTO CJIEJIYET, YTO CTOPOHBI B COIVIAIIEHUM MOTYT IPEJYCMOTPETh IMOPs-
JIOK PaCIIPE/ICJICHIsT COBMECTHO HAXKUTOI'O UMYIIECTBA, UTO TTOMOYXKET N30eKaTh pa3HOrIacuil B
nanbreiiem. OgHaKo, cJieICTBIEM OpaKOpa3BOIHOIO IPOIECca, KaK IPAaBIIIO, ABJISETCS PE3KOe
YXYAILIEHNEe B3aUMOOTHOIIECHUI MeKAy CylpyTraMH, 4TO, CBOIO O4Yepellb, JlejlaeT 3aTPyAHUTEIb-
HBIM BeJE€HHNE KOHCTPYKTHBHOI'O AHAJIOTa U 3aKJ/IIOYEHHNE BCAKOI'O POIa COTJIAIIIEHUIA. B TaKNX
CyYasax, UMYIIECTBEHHBIN CIIOp MEXKIy CYIpyraMu paspemniaercs 1o mnpasmiaMm crarbu 39 Ce-
MEMHOI'0O KOJEKca.

Kak ykaszbiBajioch panee, jjannas CTaTbs MPEJICTABIIETCH HE CIIOCOOHOM Ha JIEZKAIIIMM 00Pa-
30M Pa3peNInTh BOSHUKIIUN MeK/Iy CyIpyraMy UMYIIeCTBEHHBIH criop. BButy 1ero, pasyMHBIM
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BUIUTCS BBeeHne B 1. 2 ¢T. 39 CeMeitHOro KOJIEKca NCUEPIILIBAIOIIETO IEPEIHS 00CTOATEILCTB,
IIPU KOTOPBIX CYJI IIPU PACCMOTPEHUH CIIOpa O pasjiesie COBMECTHO HAayKUTOTO UMYIIECTBa 00si-
3aH OTXO/IUTH OT Hadaja PaBEHCTBA JI0JIeil B 00IeM UMYyIIecTBe. Y KazaHHOe JIOTO/IHeHrEe CT. 39
CK P® o6ymer criocoObcTBOBATH BBIHECEHHIO CyJaMu 00Jiee 00bEKTUBHBIX PEIeHUil, MCXOIsl 13
obbeMa BJIOXKEHHBIX CYIIPyraMu CPeJICTB B 00Iee UMYIIECTBO.
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