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BBenenne

3ayMbIBaCS JU KTO-TUOO M3 BaC HaJ MBICIBIO, UYTO KOTIa-HUOYAbh TIepe]] BAMU BCTaHET
BOIIPOC 3aKITIOUEHUsS] OpayHOTO M0T0BOpa? A 4TO MBI, COOCTBEHHO rOBOps, 0 HeM 3HaeM? Kak
U3BECTHO, B Hapoje ObITYeT MHEHHUE, YTO MpeJaraTh «BTOPOU MOJOBUHE)» MOJYUHUTH CBOIO
BO3MO>KHO CUACTJIMBYIO CYIPYKECKYIO )KU3Hb KAKOMY-TO JJOTOBOPY HEAITHYHO.

C npunstueM B 1995 rony HoBoro CemeiHOro Kojekca, OpauHblii JOrOBOp cCTai
IIPaBOBOM peanbHOCTHIO B Poccuu.

OnHako CyLIeCTBYET psii BOINPOCOB O IMPAaBOBOM MPUPOAE STOr0 HOPHUIAUYECKOTO
uHcTuTyTa. ONTHA M3 TaKUX MPOOJIEM 3aKII0YaeTCs B TOM, UYTO B HACTOAIIECE BPEMs TaK M HE
MOJTy4YeH OJHO3HAYHBIA OTBET Ha BOIPOC, YTO COOOW MpeACTaBiseT OpayHbld JIOTOBOp -
MOJIHOLIEHHBIHN I'pa)/1aHCKO-IIPaBOBOM JOrOBOP WM AOroBOp ocoboro pona. [Ipuuem oTBer Ha
JTaHHBIA BOMPOC MMEET HE TOJHKO OOJBIIOE TEOPETUYECKOE, HO M BaXKHOE MPAKTUYECKOE
3HAYCHHE, TaK KaK OT OMPENETICHUs MTPaBOBOM MPUPOABI 3aBUCUT MPUMEHEHUE TEX MM WHBIX
HOPM IpaBa.

B HacTosmee BpeMs HHU CceMEHWHOE, HU TpakJaHCKOE 3aKOHOAATEIbCTBO HE JaeT
OJIHO3HAYHOI'0 OTBETA HA MOCTAaBJIEHHBIN BOIIPOC.

Conepxanue

B ropuandeckoil Hayke CyIIECTBYET HECKOJIBKO MPSIMO MPOTHBOMOJIOKHBIX MHEHHUU IO
JaHHOMY Boripocy. OJiHa 4acTh MPaBOBEAOB (M MX OOJBIIMHCTBO) CUYMTAET OpadyHbIN J10TOBOP
MOJIHOLEHHON TpakIaHCKO-IIPABOBOM CHENKOW M KakK CIEJCTBUE 3TOrO - MOJHOLIEHHBIM
PaKJIaHCKO-TIPABOBBIM JOTOBOPOM.

AHTOKOIBCKass M. B. oTHOCHT OpauHbIii TOTOBOP K TpaKIaHCKO-TIpaBoBbIM. Hamnuue y
OpayHOro JI0roBOpa OIpeNeIeHHON crieln(UKN He 03HAYAeT, YTO OpayHbIN TIOTOBOP SIBJISIETCS
0COOBIM JIOTOBOPOM CEMEHHOTr0 MpaBa, OTIIMYHBIM OT JIOTOBOPOB IpaKIaHCKUX. Bo-mepBhIX, B
o0miemM BHJE OH yperyJaupoBaH HOpMamu | pakIaHCKOTO Kojekca. Bo-BTOPBIX, HEBO3ZMOXKHO
OOBSCHUTH, MOYEMY B OTHOLICHHMH OOIIEr0 HMMYIIECTBA CYIpPYroB JOJKHBI J€HCTBOBAThH
0COOBIE CEMEWHBIC COTTAIICHHs, a B OTHOIICHWU pa3/IeIbHOTO0 UMYIIECTBA CYNPYroB —
OOBIUHBIE TPAKIAHCKUE IOTOBOPHI.

Ho B TO e Bpemsi OHa CYHMTAaeT, YTO OpayHBI JOTOBOP JOJDKEH PAacCMaTpPHUBATHCS B
Ka4yeCTBE OTJEIBbHOIO BUA IPAXKIAHCKUX TOrOoBOpoB [1, c. 156].

b. M. Tourano ompeneiacHHO 3asBIAET, OpayHBIA JOTOBOpP HE SBISETCS UYEM-TO
YHUKQJIBHBIM. JTO OJIMH W3 BHJIOB TPAXIAHCKO-TIPABOBOTO JOTOBOpa. B 060cHOBaHME MaHHON
MO3UIMM OH MPHUBOIUT cieayione AoBoAbl. Cama BO3MOXXHOCTh 3aKIIOYCHHS OpadyHOro
noroBopa npenycmarpuBaercs ['K P®. M3menenwe u pactopkeHHE OpavyHOTO IOTOBOpPA
IIPOM3BOJATCS IO OCHOBAHMSIM M B IOPSAIKE TakKe ycTaHOBIEHHbIM Hopmamu 'K PO nns
W3MEHEHUSI M pacTopKeHus aoroBopa (cMm. takke m. 2 cr. 43 CK P®). AnHamormdHoro
yKa3aHHus Ha 3aKIi04eHue OpadHoro goroBopa B CeMeWHOM KoJeKce HeT. JTO yMyIIeHHE B
3HAYUTEILHOM CTENEHU Cria)KuBaeTca mpaBuiioM, coaepxkanmMmes B cr. 4 CK P®: k
OTHOIICHUSM, PETYIUPYEMBbIM CEMEWHBIM 3aKOHOJATEIILCTBOM, B CYOCHIMAPHOM TMOPSIKE
MPUMEHSETCSA TPAXKIAAHCKOE 3aKOHOJATEIBCTBO MOCTOJIBKY, TOCKOJIBKY 3TO HE MPOTHUBOPEUUT
CYIIECTBY CEMEUHBIX OTHOIIEHUH [3, c. 8-9].

pyras ke 4acTh NMpaBOBEAOB BUAUT B HEM JIOTOBOP 0COOOT0 poja, AOrOBOP CEMEHHOI0
npasa.

Hampumep, O.H. HuzammeBa monaraer, 4Tro ceMeHHO-TIpaBOBas Npupoaa OpadyHOro
JOTOBOpa OOYCIIOBJIEHA CHEIU(PUISCKUMH OCOOECHHOCTSMHU, CPEIU KOTOPHIX OHA BBIJAEISIET
CTPOTO OMPENEICHHBIN CyObEKTUBHBIN COCTaB. bpadHblli JOTOBOP MOTYT 3aKIIOYUTH JIWIA,



BCTynaroIye B Opak, TO €CTh JKEHHUX M HEBECTa, W JIMIA, COCTOAILIUE B Opake, - CyHpyTH.
Taxoke cylecTByeT TecHasl 3aBUCHUMOCTb OT Opaka, BHE KOTOPOTO OH HE MOKET CyLIeCTBOBATh
1 cBoeoOpasue nmpeaMera JoroBopa — Cynpyskeckoe UMyIiecTso [4, c. 84-85].

Touka 3penus H. H. TapycuHOl B TOM, YTO «T€OpUS CEMEUHO-IIPABOBOIO JIOTOBOpA
HaxXOAMUTCS IIOKa B 3apOABIIIEBOM COCTOSHUM», HO «CIEUUANbHBIA CYOBEKTHBIH COCTaB
CEMENHO-IIPABOBOIO J0r0OBOPa, €ro BHJBIL, LENH, NPEIMET U COACpKAHME, B TOM YHUCIIE
OpHUeHTAalMs Ha 00IllMe Havaja CEMEMHOT0 3aKOHO/IaTEeNbCTBA, - BCE ATO CO3/1a€T HEOOXOJUMbIE
Y J0CTAaTOYHbIE MPEANOCHUIKHY JJIs TAKOU Teopum» |35, c. 16].

[TpomexxyTounyro no3zunuio 3anuMaet JI. b. MakcumoBuu. OHa cuuTaeT, 4To «OpayHBIA
JIOTOBOP MOJKHO OIPEAEIUTh KaK IPakJaHCKO-IIPaBOBOM HMHCTPYMEHT CEMENHO-IIPABOBOIO
peryarpoBaHus UMYLIECTBEHHBIX OTHOLIEHUHM MeXay cynpyramuy» |3, c. 26].

BriBoabI

[Tpu cTonp OoNbLIIOM Pa3HOOOpPa3UM PA3NMYHBIX MHEHUN TPYAHO MPUMKHYTh K KaKOMY-
1160 u3 Hux. [IpoaHamu3upoBaB Bce TOUKM 3pEHUs, aBTOPHI IOKJIaJa MPUILIA K BBIBOLY, YTO
OpadHBIil TOTOBOP — 3TO CEMEHHO-TIPABOBOM JIOTOBOP.

[Toxainyif, OCHOBHOIl OCOOEHHOCTBIO OpayHOro0 JOTOBOpA SIBISETCS €ro Hepa3pbIBHAS
CBSI3b C OpakoM. BpauHbIil TOTOBOp MOTYT 3aKIIIOYHTH JIMIA, HAMEPHUBAIOIINECS 3aKIIOYHThH
Opax u JIMLa, yXKE COCTOsIIUE B 3apETUCTPUPOBAHHOM Opake, T. €. cynpyru. JIuna, xuBymue B
HE3aperuCTPUPOBAHHOM OpaKe MOTYT 3aKIIOUUTh TOJOOHOTO POAa IOTOBOP, TaK KaK MPUHIIHIT
cBOOOJIBI I0TOBOpa MO3BOJISET CAENAaTh UM 3TO, HO 3TO OyJeT yke He OpayHblii 1OroBOp, a
OOBIUHBIN I'paXIaHCKO-IPaBOBOil qoroBop. MHpIMU ciioBamMu OpauHblil 10roBOp O€3 Opaka —
IOPUIMYECKUH HOJIb.

[TpaBoBas crienuduka 6padHOro JOrOBOPA MPOSIBIISIETCS B ONPEACICHHN TEX BO3ME3IHBIX
U 0e3BO3ME3IHBIX JIIEMEHTOB, KOTOpPbIE MOIYT OBITh OTPaXEHbl B €ro COAEp)KaHUMU.
CyI1ecTBEHHBIM OTIMYHMEM OpayHOro J0roBOpa B JIaHHOM IUIaHE SIBJISETCS TO, YTO B paMKax
OJTHOI0 OpayHOro JO0roBOopa MOTYT OJHOBPEMEHHO COYETaTbCs KakK BO3ME3IHbIE, TaK HU
0e3BO3Me3/IHbIE Hayaia, YTO B MPHUHIHUIE HEJOMyCTUMO € (POPMAIbHO-IOTMATHUYECKON TOUKH
3p€HUs B MHBIX I'PaXXJAaHCKO-IPABOBBIX coriameHusx. Kpome Toro, HecMOTps Ha TO, YTO
OpeMETOM OpayHOro JOrOBOPAa MOTYT OBITh MCKIIOUUTENFHO MMYIIECTBEHHBIE OTHOILCHUS,
creuu(PUYHOCTh YKa3aHHBIX OTHOLICHMH II03BOJISIET CHENaTh BBIBOJA, YTO MPE3yMIILUA
BO3ME3/HOCTH JIOTOBOPOB, yCTaHOBIEHHas cT. 423 ['paxkmanckoro kojekca P®, k OpauHbM
JIOTOBOpaM HENPUMEHUMA.

CymectBeHHas cnienuu(uka OpayHOro JIOTOBOPA IMPOSBISIETCS TAaKKe B OTPAKCHHH B
€ro KOHCTPYKIUH NPUHIKIIA CBOOOBI JOrOBOpa. B KOHCTpyKIMu OpadyHOro 10roBOpa JaHHBIN
AIIEMEHT COJEpXKaHUS MPUHIUIA CBOOOIBI JOTOBOpa OTCYTCTBYET. B coorBercTBHHM cO cT. 40
CewmeitHoro koaekca P® croponamu OpadHOrO JO0TOBOpa MOTYT OBITH TOJBKO CYNPYTH, a
TaKXkKe JIMIa, HAMEPEBaIoLIecs BCTYUTh B Opak. BeneacTBue 3Toro y cynpyroB M3HauaibHO
OTCYTCTBYET BO3MOXKHOCTb BbIOOpa KOHTpareHTa 1o jorosopy. IllpoTuBomnonoxeHHOH
CTOPOHOH B OpayHOM JOTrOBOpE Ui MyXa MOXKET OBITb TOJIBKO J>K€Ha, a JJs JKCHBI,
COOTBETCTBEHHO, TOJBKO My»X. JIs 7aui, BcTynaromux B Opak, BO3MOYKHOCTb BBIOOpPA
KOHTpareHTa mo OpadyHOMY JOTOBOpY peayiusyercs (M TO, TOJIBKO KOCBEHHBIM 00pazoMm)
HOCPEICTBOM IPUHATHS PELICHUS BCTYNIUTh B OpaKk ¢ KOHKPETHBIM YEIOBEKOM.
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