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B cayuae mapyimeHnst 3aKOHHBIX [PaB M HWHTEPECOB TPAXKIAH W OpPraHU3aIuii 3aKOHO-
JIATETHCTBO TIPEyCMATPUBAET CUCTEMY CIOCOO0B M (popM 3aliuThl HApPYIIEHHBIX MpaB. B
OCHOBHOM CYIIECTBYET CYIeOHBIN MOPSAJIOK 3allUThl HAPYIIEHHBIX ITPaB.

[TpaBo Ha cyaebHYI0 3aIUTy SBJIsSETCs KOHCTHTYIMOHHBIM. Koncturyust (4. 1 cr. 46)ra-
paHTHpYeT IpapBo Ha obparenne B cya. CymneOHast 3amuTa 10KHA 00eCIednBaTh Ha e KHbIE
rapaHTH¥ TPABUJIBHOTO MPUMEHEHUsT 3aKOHA, W PeaJbHOI'0 OCYIIECTBIEHUs 3aKOHHBIX MpaB
U 00sI3aHHOCTEI].

I'paktanckasi nporneccyaJjibHas popma {BJIFETCs OCHOBHOM cy/1e0HO0# hopMoii 3aniuTol
npan. ['pakaHckuii nporecc mpejcrapisier coboil yCTaHOBIEHHY IO 3aKOHOM (pOpPMY 3allUThI
npaBa B cyJax o0Ieil :0OpuCIuKIINH.

[IpaBo Ha cymeOHYIO 3alIUTY SBJSETCS OYE€HBb CJIOKHBIM 110 CBOCH peam3alui M0 MHO-
ruM npuduHaM. M KOHCTUTYIHMOHHAs rapaHTHPOBAHHOCTH IIPaBa Ha ODpalleHue B CyI He
YIPOIIAET €ro peaanu3aliuio.

['paxkancKas nporneccyaabiasg (popMa OCyIIecTBICHH YKa3aHHOTO IIpaBa IpU3BaHa YIIo-
PSIZIOYHUTD U CO3/IATh YCJIOBHUS OBICTPOi 1 3hheKTuBHOI cynebHoit 3amuTel. Ha npakTuke ke
IrpazkKIaHe CTAJKUBAIOTCA ¢ MHOIOYHMCJIEHHBIMU HpobieMaMu, 00pAasich B CYIbI.

B pamkax m3ydenns u aHaan3a yCJAOBUI peasin3alliu TIpaBa Ha CyaeOHYI0 3aInuTy Heob-
XOJIUMO KOPPEKTHUPOBATH HOPMBI I'PaXKJIAHCKOTO IIPONECCYAJTbHOrO MpaBa, ITPOIUCHIBAS J10-
HOJTHUTE/IbHBIE MPOIECCyaabHbIe TTPaBa I'Pak/IaH, YTOUHAA U KOHKPETU3UPYs JeficTByIoIIue,
COBEPIIEHCTBYS U HPOIKUCHIBAS JIOMOJHUTEbHBIE HPOIEAYPhI AeATEAbHOCTH CYIA.

B coorBercrBum ¢ 4. 1 cr. 22 T'paskmaHcKoro mporeccyaabHoro Kojekca PP (nasee -
I'TIK) rpazxaancKue JeJia JIejsiTest Ha Jiejia HCKOBOTO TPOU3BoAcTBa (11.1) U /1eJ1a HEHCKOBOTO
pou3BoACcTBA (I1.2-11.6).

ITo mpaBmIamM HCKOBOT'O MPOU3BOACTBA PACCMATPUBAELTCS OOIBITHHCTBO IPAaKIAHCKIX eI
MO CIOpaM, BO3HHUKAIOIINM W3 TPayKIAHCKUX, KUIUIIHBIX, CEMEHHBIX, TPYIOBBIX W WHBIX
MMPaBOOTHOIICHAN.

Bo30y:x1eHne rpazk1anCKoro Jiejia B CyJIe - CAMOCTOSITeIbHAsT CTa Iisl I'ParK IaHCKOTO HPO-
necca. /las Toro 9Tobbl MCK ChITPaAJ POJb MPOIECCYaTbHOIO CPEJACTBA 3alllUThl MpaBa, OH
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JIOJTZKeH OBITh MPEIbBIEH COOTBETCTBYIOMIEMY KOMIIETEHTHOMY Oprany (Cy/y) JUIsi PAccMOT-
peHus U paspenieHus B CIPOro OLPEJIC/IEHHOM HPONECCYaJbHOM HMOPSIIKE.

Jleso Bo30y K aeTCsl Ha OCHOBE MOJIAHHOI0 HCKOBOTO 3asiBiaeHne. Takum oOpa3oM Bo30Y K-
JIEHHE T'PazKJIaHCKOTO JIe/1a aBJISeTCS Pe3y/IbTaToM peasin3aliuu 1IpaBa Ha 10/a4y UCKOBOI'O
3asIBJIEHSI.

Cymbst coBepriraeT Bce JefiCTBUsI, CBSI3aHHbIE C NPUHSITHEM HCKOBOTO 3asiBJICHUS €MHO-
mnaao (cr. 133 TTIK). Ot Toro, HACKOJIBKO TPABUJIBHBI U TOCIEI0BATEIbHBI ero AeficTBus
B CTaJiuu BO30YXKJEHUS JiejIa, 3aBUCUT, OyJIeT JIU Peajn30BaHO MPaBoO HA CYAeOHYIO 3aIluTy
3aMHTEPECOBAHHOTO JIUTIA.

Cymbst 00s13aH ¢ MOMEHTa MOCTYTLIEHWS 3asBJIEHUsI B CYJ, PACCMOTPETH BOMPOC O €ro
OPUHATHA K NPOW3BOJACTBY cyaa. Cymbsd BBIHOCUT ONpesesieHHe, KOTOPBIM BO30YKIaeTcs
IPazKJIAHCKOe JIEJI0 B cy/e nepBoil uuctannuu (cr. 133 T'TIK).

Kak mpasmio, Bce meificTBUS MO NPUHATHIO MCKOBOTO 3asBJIEHHs] M BO3DYIKIEHUIO TPO-
necca Mo KOHKPETHOMY ey JOJIZKHBI OBITh COBEpITEHBl B TeYeHUe TOTO JIHs, KOTJIa UCTEIT
obparujics B Cy/I.

Cornacuo cr.3 I'lIK 3amaTepecoBantoe JUIO BIIpaBe B HOPAIKe, YCTAHOBICHHOM 3aKOHO-
JIATEJILCTBOM O T'PAZKJ/IAHCKOM CYJIOIIPOU3BOJICTBE, 00pATUTHCH B CYJI 3a 3alllUTOl HApyIIeH-
HBIX, JIH00 OCIAPUBAEMBIX MPaB, CBOOO/ MM 3aKOHHBIX HHTEPECOB.

Ha npakruke ke OTCyTCTBYyeT CTPOrO OIPEIETeHHBIN MPOIECCYAJbHBIH MOPSIIOK MTOIadH
HcKa B cy/i B rpaxkjaanckom nporecce. B 4. 1 ct. 131 I'TIK yka3ano, 9To uCKOBOE 3asB/ieHHE
nojaercs B ¢y B nucbMmernoit popme. Ct. 133 TTIK rnacut, 9To Cyabst B TeUeHUN TATH THEH
CO JIHS TOCTYILTEHUs] UCKOBOTO 3asdBJEHHA B CYJ 00d3aH PAcCMOTPETh BOMPOC O €ro MpHHH-
TUW K OPOW3BOJACTBY cyla. Cyn sBiseTcs opraHu3anueil co cBoeil BHyTpeHHell CTPYKTYPOit:
Hpe/ICe/IaTe b, 3aMEeCTUTE b, CEKPETAPUAT, KAHIEJSIPUN 110 I'PAXKIAHCKUM U yTIOJIOBHBIM Jie-
JIaM, SKCIeIuIus, apxuB u T.;1. OTCYTCTBHE Y€TKOCTH B TOM, Ky/la UMEHHO B Cy/e II01aeTcd
HUCKOBOE 3asBJICHUE TTOPOZK/IAET HECOTJIACOBAHHOCTD CY/I€OHON MPAKTUKU U yIIEMJICHUE KOH-
CTUTYIIHOHHOTO TTPaBa Ha CyAeOHYIO 3anmuTy. B HEKOTOPBIX cy/1aX HCKOBOEe 3asdBIEHIEe MOYKET
OBITH TIOJJAHO UCKJIIOUATETBHO HA JIMTHOM IPUEMe Y CYIbH MO IPAaKTAHCKUM JIeJaM, KOTOPBIi
IPOBOJUTCS JIBA Ppa3a B HEJIETIO B CTPOTO OMPeIeIeHHOE BPeMsl B TEUeHNN YeThIPeX YacoB, 1a
ele u B epepbiBe MexK 1y Cy/1eOubIME 3acenanusmu. He Kaxk bl CMOXKeT OTCTOATh O9epe ih
B TECHOM KOPHUJIOPE CYy/Ja B CKOIUIEHUHM YYaCTHUKOB CY/JACOHBIX JeJI, OXKHJIAIONINX CYy/1e0H0-
ro paccmorpenus. Ha mpuem K cyape rpazigaHe oOpaImaroTcsd He TOJBKO € TENbI0 TOTadn
UCKOBOTO 3adBJIeHHs, HO U, HAPUMeED, JIJId MOJTYYeHHs TPayKIaHCKOTO Jesa /s O3HAKOMIe-
HUs, IPOTOKOJA CYAeOHOTO 3ace/IlaHusl, 3aBePUTh KOIMUIO CYJAeOHOTO peIeHus, OpeIe/IeHus,
HOJIYIUTh Cy/IeOHBII 3a1POC U mpoUee.

CrokuBIasics MPaKTUKa MpUeMa HCKOBOTO 3asdBJICHUS 3a CUET YIIEeMJIEHUs MPaB I'PaK-
JIaH OIPABIBIBACTCS CYIAMHU SKOHOMUEH pabOIero BpeMeHn: HeJOCTATKI HCKOBOTO 3asiBJICHIS
BBISIBJIAIOTCS CPa3y W IPAKIAHUHY B YCTHOH (popme mpe iaraercst 00paTuThCs B CyJ IIOBTOD-
HO ToCJIe WX yeTpaHeHust (cy/be He Hajto odOPMIISIThH IIMCHhMEHHOTO ONPe/IeJIeHIs 0 BO3BpaTe
UcKa, 00 OCTaBJeHHUU ero Oe3 JBUKEHH, HE 3arPYyzKaeTcs KAHIEJIIPUIO CyIa, IKOHOMATCS
CpPeJICTBa CyJa Ha MOYTOBble oripasierus ). C APyroil CTOPOHBI OTCYTCTBHE YETKOTO TMOPS/I-
Ka [OJIa9N U IPUHATHS UCKA CYIOM CO3/aeT YCJIOBUS JIjis 3/I0ynoTpedaenus cyabsamu. Cyabs
MOJTY9aeT BO3MOYKHOCTD B IIPAMOM KOHTAKTE C TPAKIAHNHOM BBICKA3aTh MPEIB3SITOCTDb K €0
UCKOBOMY 3asBJICHUIO C TEJIbI0 BRIMOTATEILCTBA B3ATKH, JTUOO MPOCTO W30€KATh JOMOJIHH-
TeJIbHOU pabodell HATPY3KU MO PACCMOTPEHHUIO JAHHOTO HCKA. YIKe CJIOKHIACH MPAKTUKA
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0TKa3a B MPUHATUH UCKA B KOHIIE OTYETHOIO KAJEHIAPHOrO rojia, 9ToObl He MOPTUTH CTaTH-
CTHKY COOJIIO/IEHUsI CPOKOB PACCMOTPEHUs I'ParK/IAHCKUX JeJ B OTYETHOM T'OJLY.

CoOTBETCTBEHHO OTCYTCTBYET UETKHUI MOPSI0K PErHCTPAIME TOAAHHBIX MCKOBBIX 3asB-
JIEHW#. YdecTh W MPOKOHTPOJUPOBATH MATUIHEBHBIN CPOK, ykazauuwiii B cT. 133 I'TIK, ne
npejcTaiagercd Bo3MokKHBIM. B I'IIK HeT cpoka 17d Ha3HadYeHUus MOJTOTOBKH Jiesia K Cy-
JIeOHOMY pa3dMpPaATEILCTBY, OITOMY HCKOBOE 3asIBJICHIE MOXKET JIEXKaTh Y CYIbH HECKOJIBKO
Heses b 063 KaKoro-jimbo paccMOTpeHHus. «3aJHUM» YUCIOM CY/ibsi BBIHOCHT OIPEJIEJICHUE O
NPUHSTHN UCKA K NMPOU3BOJICTBY M BO30YKJIEHUH T'ParKJAHCKOTO Je/1a, Ha3HAYEHWH I10/II0-
TOBKH JieJia K CyJaeOHOMYy pa3duparebcTBy. [Ipu 3TOM yYacTHUKHU [ejia B JIydIIeM CJaydae
U3BEIAIOTCd Tesie(pOHOrpaMMOil 3a OJIMH JBa, JHS 10 Ha3HAYEHHOHN IOJITOTOBKH JIeJjIa K CyIe0-
HOMY 3aceJlaHuio (KOTOpasi MPOBOJUTCS B 3aJie CyIeOHOr0 3aceaHusl ¢ HEIOCPeICTBEHHBIM
YUACTHEM CY/IbH), & B XYJIIIEM CJIydae HHCbMEHHOE U3BEIEHUe IIPUXOIUT B aJIPEeC y9aCTHUKOB
JIeJia C ONO3/IAHUEM.

ITomava B cya MCKOBOTO 3asBJ/IeHUs] U BO30YXKAEHIE MPOU3BOJICTBA 110 Ay BJIedeT Olpe-
JieJIEHHBIE TTPABOBLIE MOCIeACTBUS. BakKHefiuM 3 HUX IBJIAeTCS BOSHUKHOBEHUE IPazKIaH-
CKOI'0 CYIOIIPOM3BOJICTBA IO KOHKpeTHOMY Jesy. VIMeHHO ¢ MOMeHTa NPHHSATHSA HCKOBOI'O
3asBICHAST HAUMHAETCS IBUKeHHUe mena. Bo3dyKIaeHne MpoM3BOIACTBA IO JEIy BeYeT 3a
co00il BOBHUKHOBEHHE I'PAYK/IAHCKHX IPOIECCYAJIbHBIX ITPABOOTHOIIEHUH. Y Cy/1a U JAPYTHX
YYaCTHUKOB TPOIECCA BOSHUKAIOT MPOIECCyaJbHbIe MpaBa W 00S3aHHOCTH, Pean3alns Ko-
TOPBIX IPOUCXOJIUT B IMPOIECce paccMOTpeHus jena. Tak, y cyna BO3HHKaeT 0OA3aHHOCTD
PacCMOTPETh CIIOP CTOPOH M BBIHECTH pelieHue 1o jeay. Vcren moaydaer BO3SMOXKHOCTh HC-
HOJIb30BAaHUs B IIOJIHOM 00beMe BCeX IPaB, CBSI3aHHBIX C JBHKEHHEM IIPOIECCa, IMepexoioM
ero u3 OJ(HOM CTa/IUu B JIPYI'yI0, & OTBETYHK - BO3MOXKHOCTH PeaJIn30BaTh IIpaBa, PeJ0CTaB-
JIEHHBIE eMYy 3aKOHOM JIjIsI 3alllUTHI.

[Tponeiypa mpuHATHS HUCKOBOT'O 3asBJICHUSA K MPOU3BOJCTBY CYIOM SIBJISETCS €MKOH u
caoxkuOoi. Cya J0zKEH IMPOBEPUTH MHOTHE OOCTOATENLCTBA M COOJIOACHAE TPeOOBAHUH 3a-
KoHa. JI100ble ompejesieHust cyla, CBA3aHHBIE ¢ HENPUHATHEM UCKa (3asgBJEHUs) K MPOH3-
BOJICTBY MOTI'YT ObITh 002KaJIOBaHbl MCTIIOM, 3asiBuresieM. Ho cyi Moxker jionyckarb OnmuOKu
1 HeoDOCHOBAaHHO, HE3aKOHHO MPHUHSITH NCKOBOE 3asiBjieHne K IMPOU3BOACTBY. B 3ToM ciydae
MOTYT OBITH HApYIIEHBI paBa W WHTEPEChl OTBETYMKA (OTBETYHKOB), TPETHHUX JIWI[, WHBIX
YYaCTHHUKOB Iponiecca. Vcrer, obpalasich B €y, MOXKET 3J10YIOTPeOIdTh CBOMMH IpaBa-
MH, IIBITAThCS B obeclieuenrne NCKa HAJOKUTH apecT Ha MMYIIECTBO OTBETYHKA, 3aTATUBATD
HPOIIECC PACCMOTPEHUS CBOEI'0 MCKa M T.11. BoccranopjeHue JIAHHBIX HAPYIIEHHBIX HPAaB U
3aKOHHBIX MHTEPecoB BO3MOKHO 10 jeiicrByomieMy ['TIK Tosbko B pamMKax BO30YZKIEHHO-
ro TParkKJaHCKOrO Jiejia W 3a4acTyi0 TOJbKO Ha CTAMH BbIHECEHHs CyaeGHOTo permenus (B
JAHHOM CJIy4ae OTKA3HOIO PEIeHNs ), YTO SBJSIETCsI, 0 HAIEMY MHEHUIO, HeCIIPABE[JTHBbIM
U VHIEMJIAIONMKUM paBa U UHTEPEechl YKa3aHHBIX cyObeKkToB. Heobxomumo mpesycMoTpeTs B
I'IK mpaBo oTBeTYHKA, TPETHUX JIUI 00XKATOBATH OIpeIeIeHne CYaa O MIPUHITHH HCKOBOTO
3asiBJIEHUS K [TPOU3BOICTBY.
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